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My name is David Remes. I am a lawyer with Covington 
& Burling in Washington. We are counsel to The Tobacco Insti¬ 
tute, a trade association of major cigarette manufacturers. I 
have with me today several distinguished experts: 

• Patrick R. Tyson, Esq., a former high-ranking official 
of the U.S. Occupational Safety and Health Administra¬ 
tion. Mr. Tyson will explain why the proposed regula¬ 
tion would not satisfy the applicable requirements of 
the Maryland Occupational Safety and Health Act. 

• Gio Batta Gori, Ph.D., a health policy consultant who 
is President of the International Society of Regula¬ 
tory Toxicology and Pharmacology. Dr. Gori will 
address the shortcomings of the' Environmental Protec¬ 
tion Agency's recent report on environmental tobacco 
smoke from a scientific standpoint. 

• Steven C. Parrish, Esq., General Counsel and Senior 
Vice President, External Affairs, Philip Morris U.S.A. 
Mr. Parrish will discuss the lawsuit brought by the 
tobacco industry challenging the EPA’s classification 
of ETS as a Group A carcinogen. Mr. Parrish also will 
make clear why we believe that the EPA report is 
primarily a political, not a scientific document. 

• Simon Turner, Director of Healthy Buildings Interna¬ 
tional , a company which has been studying and evalu¬ 
ating indoor air quality in buildings all over the 
world for over a decade. Mr. Turner will provide an 
overview of how ETS fits in with the overall issue of 
indoor air quality. 

We oppose the proposed regulation banning workplace 

smoking. 
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In addition to the points that will be made by the 
other witnesses, we believe that it is Inappropriate for the 
Board to consider a workplace smoking standard. As our written 
comments explain, the U.S. Occupational Safety and Health 
Administration is the appropriate agency to address workplace 
smoking. Action by the Board at this time would be premature 
and wasteful and would raise serious questions under the U.S. 
Occupational Safety and Health Act (as well as under Maryland's 
Occupational Safety and Health Act). In addition, a regulation 
banning smoking in the workplace would amount to an end-run 
around the Maryland Legislature. 

Unlike other matters considered by the Board, a 
regulation banning smoking in the workplace would broadly 
restrict personal employee behavior and would have wide social 
implications. Smoking is an established social custom of long 
standing. Over 25 percent of all adult Americans -- 50 million 
Americans — smoke. Despite the efforts of antismoking acti¬ 
vists to make it seem otherwise, smoking is not a socially 
deviant behavior. And smoking is a behavior that is not limited 
to employees. Customers, visitors and other nonemployees who 
might be present in a workplace smoke, too. 

Public smoking has been the subject of extensive 
consideration by the Legislature. The Maryland Legislature has 
enacted laws prohibiting and restricting smoking in a number of 
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places S~' In 1990, 1991 and 1992 bills were introduced to 
address smoking in workplaces and other public settings. The 
Legislature declined to act, leaving the issue for private 
resolution. This past September, the Environmental Affairs 
Committee of the House of Delegates held an oversight hearing at 
which it received extensive testimony in preparation for 
considering additional legislation in 1994. 

What the Board is being asked to do today is to step 
in and legislate, even as the Maryland Legislature is preparing 
to consider the matter again to determine what action may be 
warranted in the future. The Board should not allow Itself to 
be used to do an end-run around the Legislature. 

I also would like to address briefly the suggestion 
that the Board should ban smoking in the workplace to protect 
employers from liability claims by nonsmokers under state 
workers* compensation and tort law or the Americans with Dis¬ 
abilities Act of 1990. As discussed in the statement submitted 
by The Tobacco Institute today, and in the statement submitted 
by Victor Schwartz to the Environmental Matters Committee in 
September, the decided cases make clear that employers need not 


4 The Legislature has prohibited or restricted smoking in 
buses (Md. Ann. Code art. 78, S 35A), retail stores (Md. Health- 
Gen. Code Ann. § 24-502), hospitals (Md. Ann. Health-Gen. Code 
Ann. $ 24-205), mass transit (Md. Ann. Transp. Code Ann. S 7- 
705), fireworks plants (Md. Ann. Code art. 38, S 23) and public 
elevators (Md. Ann. Code art. 89, § 64). In addition, the 
Governor has prohibited smoking in state buildings by Executive 
Order. Exec. Order No. 01.01.1987.13. 
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ban smoking to minimize the risk of claims by — and liability 
to — nonsmoking employees. 

For employers, the key is a policy that provides 
employees with an adequately ventilated working environment and 
does not force objecting nonsmokers to share their immediate 
workspace on a sustained basis with smoking colleagues. Most 
employers today do attempt to accommodate their nonsmoking 
employees — that is, they do not require objecting nonsmokers 
to share their immediate workspace on a sustained basis with 
smoking colleagues. 

The Americans with Disabilities Act does not mandate 
smoking bans to accommodate employees claiming hypersensitivity 
to ETS. As noted by an official of the U.S. Equal Employment 
Opportunity Commission, "the ADA does not require employers to 
have a smoke-free environment or prevent it. It does not inter¬ 
fere one way or the other." Moreover, the ADA's accessibility 
guidelines assume that restaurants will be able to provide 
smoking and nonsmoking sections for their customers. And in 
Harmer v.- Virginia Electric & Power Co. , a federal district 
court in Virginia recently rejected an employee's claim that the 
ADA mandated a smoke-free work environment. The court's deci¬ 
sion in this case follows the decisions of other courts under 
the parallel provisions of the federal Rehabilitation Act. 

I would like to submit for the record a copy of Mr. 
Schwartz's statement to the Environmental Affairs Committee. 
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